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side of the road, instead of the center. See : Dodd v. Wiit, 139 Mass. 63, 
29 N. E. 475, 52 Am. Rep. 700; Wegge v. Madler, 129 Wis. 412, 109 N. W. 
223. Although under some circumstances the starting point may be the 
center of the road. Henderson V. Hatterman, 146 111. 555, 34 N. E. 1041. 
In deciding the principal case, the court construed the phrase "a length of 
271 ft." as indicating an intention to convey a lot 271 feet long in fee and 
also free from the public easement. Where the beginning point of the de- 
scription is expressly placed at the side of the road, some courts hold that 
title passes to the center of the road. Low v. Tibbetts, 72 Me. 92 ; O'Connell 
v. Bryant, 121 Mass. 557; Salter v. Jonas, 39 N. J. L. 469, 23 Am. Rep. 229; 
Sweatman v. Bathrick, 17 S. D. 138, 95 N. W. 422. Others that it does not. 
Blackman v. Riley, 138 N. Y. 318; 34 N. E. 214; City of Chicago v. Rutnsey, 
87 111. 348; Hamlin v. Att'y. Gen., 195 Mass. 309, 81 N. E. 275. 

Carriers — Hepburn Act — State and Federal Courts — Phrase "Caused 
By It." — Plaintiffs delivered to the defendant railroad company at Eliza- 
bethtown, Kentucky, a shipment of horses to be transported for them to 
Macon, Georgia. At Nashville, Tennessee, inspection showed that one of 
the horses was dead and defendant's agent removed it from the car. The 
shipment was made under the usual live stock contract limiting the amount 
to be recovered for injury to any one horse to the sum of $100 and pro- 
viding that the shipper in case of injury to the animals should notify the 
railroad company before removing them from the place of destination or 
allowing them to mingle with other animals. Held, that the defendant is 
liable for the market value of the horse. Louisville & N. R. Co. v. War- 
Held & Lee (1909), — Ga. App. — , 65 S. E. 308. 

The Hepburn amendement to § 20 of the interstate commerce act (U. 
S. Comp. St. Supp. 1907, page 906), provides that the initial carrier is liable 
for any loss, damage, or injury to the goods caused by it or any connecting 
carrier and makes void any contract, receipt, rule, or regulation which at- 
tempts to exempt the carrier from this liability. After reviewing the case 
of So. Pac. R. Co. v. Crenshaw Bros., 5 Ga. App. 675, 63 S. E. 865, which 
holds that state courts have jurisdiction of an action arising under the Hep- 
burn act, the court holds that any limitations of value and preadjustments 
of the damage in contracts of carriage were invalid at common law in the 
state of Georgia and that the Hepburn act has not abrogated the common 
law in this regard. Latta v. Chi. St. P .etc. R. Co., 172 Fed. 850; See 8 
Mich. L. Rev. 222. This decision as to the common law right of the com- 
mon carrier to limit his liability by contract is directly opposed to the doc- 
trine laid down in Hart v Penn. R. Co., 112 U. S. 331, 5 Sup. Ct. 151, 28 
L. Ed. 717. The court then considers the effect of the phrase "caused by it" 
in the statute. Defendant claims that this act does not impose the common 
law liability on the carrier nor that liability for which carriers might spec- 
ially contract at common law. The court decided that Congress intended 
to adopt, as against the initial carrier in interstate shipments the ordinary 
common law liability. When used of a person or other subject charged 
with an affirmative duty of care and diligence, or of good conduct, so to 
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speak, the word "caused" implies, not only active misconduct and deeds of 
commission, but also passive neglect, deeds of omission and failures to exer- 
cise duties faithfully. Carroll v. Allen, 20 R. I. 144, 37 Atl. 704; Comites v. 
Parkerson, SO Fed. 170. The purpose of the Hepburn act was to make the 
decisions throughout the country more uniform and Congress took another 
step towards altogether prohibiting contracts on the part of common car- 
riers which limit their liability. 

Chattel Mortgages — Payment Without Notice of Assignment — Con- 
struction of a Mortgage Provision. — The mortgagors executed their prom- 
issory note to A & B, commission merchants, and of even date therewith 
gave their chattel mortgage on 230 head of cattle to secure payment. Two 
weeks thereafter, A & B indorsed and delivered the note to C, who sold 
and delivered it to D, the appellee. Subsequently the mortgagors sold 103 
head of cattle covered by the mortgage, and the purchase price was sent 
to A & B by the purchaser, who had no knowledge that the note had been 
assigned, but was assured by A & B that they still held the mortgage. The 
mortgage contained a provision, in accordance with the general custom in 
that vicinity, that the sale of any of the cattle should be made to A & B, 
or if to another, the proceeds of such sale and a commission of 50c a head 
should be paid to A & B. Held, payment to the original mortgagees by the 
purchaser in good faith and without notice of the assignment, was insufficient, 
as the assignment of the note carried with it the mortgage, and the provision 
did not authorize a sale to others than holders of the note. (Williams and 
Dunn, JJ., dissenting.) Smith et al. v. First National Bank of Cadiz, Ohio 
(1909), — Okla. — , 104 Pac. 1080. 

The assignment of a note carries with it the mortgage, as the former is 
the essential and the latter merely an incident. Swift v. The Bank of Wash- 
ington, 114 Fed. 643, 52 C. C. A. 339; New Orleans Canal and Banking Co. 
v. Montgomery, 95 U. S. 16, 24 L. ed. 346; Williams v. Keyes, 90 Mich. 290, 
51 N. W. 520. The federal courts have early held that payment to the orig- 
inal mortgagee was insufficient, Carpenter v. Longan, 83 (16 Wall.) U. S. 
271, 21 L. ed. 313, as it is the debt which imparts validity to the lien, and 
the payment of the debt alone can extinguish the lien. Some courts have 
held that a bona fide cancellation of the mortgage is sufficient. Baily v. 
Smith, 14 Ohio St. 396; Pierce v. Faunce, 47 Me. 507; Walker v. Dement, 42 
111. 272. In order to guard against any fraudulent dealing on the part of the 
mortgagees, the purchaser should have secured the cancellation of the note, 
as a release of the mortgage without the note was a nullity. The court 
construed the provision in the mortgage to mean that a sale could be made 
only to the mortgagee, that is, the holder of the note, as a sale to any other 
party "would entirely destroy the mortgage as a security, and by making the 
original mortgagee agent of the holder of the note for the purpose of col- 
lection, no matter how many transfers there may have been, greatly impair 
the value of the note, and practically deprive it of the advantages incident 
to negotiable instruments." 



